Employee-Independent Contractor Classifications

The 20 Common Law Factors (IRS Revenue Ruling 87-41)

 

1. Integration

If the success of the business depends on provision of certain services, IRS is more likely to view the worker as an employee.

 

2. Set Hours of Work

Requirement to follow set working hours suggests that the worker is an employee.

 

3. Payment by Hour, Week or Month

These types of payments suggest that worker is an employee. Payments made by the job or straight commission payments suggest independent contractor status.

 

4. Working on Employer's Premises

Requirement to perform work on employer's premises suggests employee status, but this factor alone does not disqualify a worker for independent contractor status.

 

5. Realization of Profit or Loss

If worker can realize profit or loss, worker generally qualifies as an independent contractor. Focus is on investment in materials/equipment, not on labor.

 

6. Furnishing Tools or Materials

Provision of significant tools, materials or investment in equipment required to perform services suggests independent contractor status. Lack of such investments suggests employee status.

 

7. Investment In Facilities

Rental of office space or investment in equipment required to perform services suggests independent contractor status. Lack of such investment suggests employee status.

 

8. Services Available to General Public

Making services available to the general public on a regular basis indicates independent contractor status. Business cards, advertising and customer listing may service to document this factor.

 

9. Right to Discharge

Right to discharge worker indicates employee status. Independent contractors cannot be "fired" unless they fail to produce results that meet contract specifications.

 

10. Working for More than One Firm at a Time

Working for multiple clients at the same time generally indicates independent contractor status.

 

11. Right to Terminate

Worker's ability to terminate relationship at any time without incurring liability suggests employee status.

 

12. Services Rendered Personally

Requirement that worker perform the services personally suggests employee status.

 

13. Full Time Required

If worker must devote substantially full time effort to an arrangement, control (and employee status) is implied. Independent contractors are free to work when and for whom they choose (subject to constraints of completing the job).

 

14. Payment of Business or Travelling Expenses

Workers who are reimbursed for business and travel expenses are generally considered to be employees.

 

15. Training

Requirement that worker participate in firm-provided training indicates employee status.

 

16. Instructions

Requirements that the worker follow firm's instructions regarding when, where and how to do the work indicate employee status.

 

17. Continuing Relationship

A continuing relationship (performing services ar frequently recurring intervals) suggests employee status.

 

18. Hiring, Supervision and Payment of Assistants

Firm-provided assistants suggest that the worker is an employee. Worker provided assistants suggest independent contractor status.

 

19. Set Order or Sequence of Work

Requirement that worker follow a set order of tasks suggests employee status.

 

20. Oral or Written Reports

Requirement that worker submit regular reports suggests employee status.

 

Employee/independent contractor classifications depend upon the "facts and circumstances" of the work arrangement. All 20 factors must be reviewed to assess the degree of control in the work arrangement. No single factor is decisive.

Although the 20 factor rest reduces classification problems, our judgements are still subject to challenge by the IRS.

